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The advancements in biotechnology and agriculture have led to new debates on 

intellectual property rights. With agricultural-biological-technology being critical for the 

future of humanity, views on patents in this field are diverse. This is especially present in the 

issue of genetically modified organisms. On the one hand, people consider that development 

of genes that enhance the use of natural factors such as genes is patent-eligible. On the other 

hand, the argument is against patents on genes offering various arguments to support the 

claim. This document discusses why organizations developing genes and modified organisms 

to better usable states should preserve their property rights by patenting modified organisms.  

The question of patenting genetically modified organisms should not lie on whether it 

is right to patent the modified organisms but rather on the best way to patent them. 

Considering that the genes have been modified for a specific purpose, they can be regarded as 

intellectual property. The controversy that should arise is whether to patent the first to file or 

the first to invent. There are several reasons to patent modified organisms in an aspect such as 

the Agricultural-Biological-technological field, which is considered critical for humanity in 

the future with a wide range of opportunities. This field touches on critical societal issues, 

such as health which have high costs. Patenting modified genes should be legal since a 

considerable cost is incurred in researching and developing the gene. Many scientists are 

against patent laws stating they hinder research as companies are not willing to invest in 

developing the products with existing patent laws. However, the contributions made by the 

companies in manufacturing, developing, and researching gene modification are justified by 

the licencing fees and price protection offered by patents (Lamb, 2012).  

Court trends have found that human-derived tissue products are eligible for patents. 

Additionally, this is with little consent from the donors, and they have no rights on profit 

claims related to the products. Patenting a gene should be legal because they are transformed 

into more useful products. Matter compositions are eligible for patents, but natural products 



ETHICS AND LAW 3 

 

are not. However, the law allows patenting of nature products if they undergo a 

transformative process that can later render the natural product considered a product of man. 

Patenting genes does not include claiming chromosome parts. It entails patenting isolated 

DNA copies in a similar equivalent pattern(Lamb, 2012). Modifying and processing DNA in 

a laboratory is considered a transformative process (McMahon, 2019). Significant amounts of 

effort are put into identifying a gene pattern and isolating it for use. The process also involves 

finding the appropriate use of the genes, which is a lot of work(Silver, 2020). Court decisions 

support the patenting of genes acknowledging the distinction between sequence and 

molecule. Patenting of genes is on the basis that the creative process of isolating, identifying 

and finding an appropriate use allows patents.   

An example of why genes are eligible for patents is in the Diamond v. Chakrabarty 

case of 1980. The respondent, in this case, filed for a patent for his new human-made 

invention. The respondent invented a bacterium through genetic engineering that could break 

down molecules of crude oil(Serapinas et al., 2018). This property of breaking down crude 

oil by the bacterium was novel and did not occur naturally in any bacteria(Lamb, 2012). 

Whereas the bacteria might be considered a nature product which cannot be patented, the 

aspect of breaking down crude oil was created through a creative process by the respondent. 

The respondent transformed the bacterium through genetic engineering by identifying the 

necessary genes and their use(Serapinas et al., 2018). As such, the bacterium that could break 

down crude oil underwent a transformative process from being nature’s product to a man-

made product because no bacteria that was occurring naturally could break down crude oil 

before the respondent’s creative process(Lamb, 2012). The Patent Office Board rejected the 

application by stating that living things are not eligible for patents. However, this decision 

was overruled by the Court of Custom and Patent Appeals (Silver, 2020). The court reversed 

the decisions because despite micro-organisms being alive, it does not have a legal 
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implication on the patent law purposes. Abstract ideas, laws of nature, and physical 

phenomena are not eligible for patents(McMahon, 2019). However, the bacterium underwent 

a transformative process to create a non-naturally occurring matter composition with a unique 

name and hence eligible for patents.  

 Similar to the rejection of Chakrabarty to get a patent for the modified bacterium that 

breaks down crude oil, some people do not agree with patenting genetically modified 

organisms. Opposes argue that while the process of manipulating genes might be new, the 

existing DNA and the DNA added to modify the organism are not new (Pereira, 2013). 

According to opposes, the genetic material comprises all humankind's inheritance and 

inalienable property. They state that this genetic material has existed in nature and took 

billions of years to develop, of which no corporations were involved. Therefore, the receiving 

gene, which comprises 99.999 per cent of the initial genetic material and the identified gene's 

infinitesimal DNA amounts, should not be claimed as the inventor's property(Pereira, 2013). 

Opposes state patenting of genetically modified organisms including theft in the patent laws 

of the world inheritance and natural patrimony belonging to all humanity. In 2013 a court 

ruled in favour of the opposes in the case Myriad Genetics used to isolate cancer genes. The 

court stated that all naturally occurring DNA is nature's products and not eligible for patents 

simply due to isolation(Pereira, 2013). However, isolation is not a transformative process. 

Opposes should consider that after identifying the gene, it should be isolated and developed 

into a novel use which will justify its patenting. As long as the gene identified is modified to 

differ from all naturally occurring phenomena and has a unique use, it is eligible for patenting 

as the process is creative and transformative.  

To sum up, patenting of genetically modified organisms should be legal. The process 

can be termed as creating intellectual property as it was not naturally occurring. Genetically 

modified organisms undergo transformative processes that give them unique uses and are 



ETHICS AND LAW 5 

 

patent-eligible. Opponents might argue that all genes are naturally occurring and the world’s 

inheritance should not be patented. However, the transformative process renders them the 

intellectual property of the inventor. It hence should be patented since the inventor undergoes 

costs of research and development and should be liable for all property rights of the modified 

genes.  
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